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Opinion by Rice, Adm nistrative Trademark Judge:

An application has been filed by Sonerset Vintage
Cellars, Inc., and subsequently assigned to New Wrld W nes
Acqui sition Corporation and then to Delicato Vineyards,1 to

regi ster the mark CRYSTAL CREEK for wi nes. 2

1 The assignnment from New World W nes Acqui sition Corporation
to Delicato Vineyards occurred after the conmmencenent of this
proceedi ng, but prior to the opening of the testinony periods.
In accordance with the Board's customary practice in such

i nstances (see 8512.01 of the Trademark Trial and Appeal Board
Manual of Procedure ("TBMP')), Delicato Vineyards was joi ned,
rat her than substituted, as a party defendant. |nasnuch as the



Regi strati on has been opposed by Chanpagne Louis
Roederer, S.A., a French joint stock conmpany, under Section
2(d) of the Trademark Act of 1946, 15 U.S. C. 81052(d), on
the ground that applicant's mark, as applied to its goods,
so resenbles the marks CRI STAL and CRI STAL CHAMPAGNE
previously used by opposer in the United States for
chanpagne, as to be likely to cause confusion, or to cause
m st ake, or to deceive. Opposer also pleaded ownership of a
registration of its mark CRI STAL CHAMPAGNE, 3 and that the
mar k has becone fanpus in the United States.

Applicant, in its answer to the notice of opposition,
has denied the salient allegations thereof.#4

The record consists of the pleadings; the file of
applicant's subject application; copies of two registrations

owned by opposer;® the testinmony upon witten questions of

di scovery and testinony periods have now cl osed, Delicato

Vi neyards is hereby substituted as party defendant.

2 Application Serial No. 73/701, 485, filed Decenber 17, 1987,
asserting first use and first use in commerce on April 16, 1987.
3 Registration No. 1,163,998 issued August 4, 1981, under the
provi sions of Section 2(f) of the Act, 15 U S.C. 81052(f), with
a discl ai mer of CHAMPAGNE, from an application filed August 28,
1978 claimng first use anywhere on May 13, 1876 and first use
in conmerce on March 25, 1937; affidavit Sec. 8 accepted,;
affidavit Sec. 15 received.

4 Applicant also pleaded 10 "affirmative defenses," all of

whi ch are lacking in that they are not true affirmative
defenses, or are legally insufficient, and/or constitute a
collateral attack upon opposer's pleaded registration and, as
such, cannot be entertained in the absence of a counterclaimto
cancel the registration. "Shotgun pleading" of this nature is
strongly disfavored by the Board, and counsel for applicant
woul d be wise to avoid such pleading in future cases before the
Boar d.

5 The registrations were made of record as an exhibit to the
testinony of opposer's witness, who testified as to their
current status and title. One of the registrations so made of
record by opposer was the registration pleaded in the notice of



opposer's vice president, Fabrice Rosset; the testinony

decl arations of Patricia Towers and Beth Brown in behal f of
applicant; and the rebuttal testinony declaration of
opposer's w tness Fabrice Rosset.® Both parties briefed the
case; neither requested an oral hearing.

Opposer' s evidence indicates that the mark CRI STAL was
first adopted and used by opposer (outside of the United
States) in 1876, when opposer devel oped a speci al chanpagne
for the Russian czar and bottled it in genuine crystal.
Opposer has used the marks CRI STAL and CRI STAL CHAMPAGNE i n
the United States in connection with chanpagne conti nuously

since 1937, except for a period of disrupted use during

opposition. The second registration was Regi stration No.

662, 343 for the mark CRI STAL CHAMPAGNE and design (CRI STAL
CHAMPAGNE di scl ai med), issued May 27, 1958 from an application
filed October 29, 1956, claimng first use anywhere on May 13,
1876 and first use in comrerce on March 25, 1937; affidavit Sec.
8 accepted; once renewed. Although this registration was not

pl eaded by opposer, applicant did not object to it as unpl eaded,
and thus this objection is deened wai ved.

Applicant did assert in its brief that because opposer nade
the certificate of its pleaded registration of record, the
entire file of the registration should be considered to be of
record in this case. However, it is only the registration
certificate, with the presunptions flowing therefrom that is of
record herein. |If applicant wanted us to consider the entire
file of the registration, it was incunmbent upon applicant to
make a copy of the file contents properly of record during its
testinmony period, such as by filing, during that period, a copy
of the file contents together with a notice of reliance thereon.
See TBWP 8703.02(a) (last paragraph). Al though applicant
attached parts of the registration file to its brief on the
case, exhibits and other evidentiary materials attached to a
party's brief on the case can be given no consideration unless
they were properly made of record during the time for taking
testinmony. See TBMP §705.02, and cases cited therein.

6 The parties stipulated to the introduction of the testinony
of Patricia Towers and Beth Brown, and the rebuttal testinony of
Fabri ce Rosset, in declaration form



World War 1.7 Opposer's chanpagne bearing these marks is
sold throughout the United States in prestige retai

outlets, hotel restaurants, and supermarkets. It is carried
in this country by nore than 80 distributors and about 4, 000
retailers, restaurants, etc. Opposer's annual advertising
expenditures for the product in the United States anounted
to nore than $100,000 for each of the five years preceding
February 28, 1994 (the date of M. Rosset's testinony
deposition). In addition, the product has frequently been

featured in articles appearing in such publications as Wne

Ent husi ast, Wne & Spirits, Gournet, Wne News, Bon Appétit,

The Wne Spectator, The Press-Enterprise, Mam Herald, Sun-

Tattler (Hollywood, Florida), and Chi cago Sun-Ti nes.

Sal es of opposer's chanpagne bearing the marks CRI STAL
and CRI STAL CHAMPAGNE in the United States anounted to
approxi mately 150,000 bottles, having a whol esal e val ue of
nmore than $40 million, and a retail value of nore than $80
mllion, for each of the five years preceding M. Rosset's
testimony. The chanpagne sells in the United States for
bet ween $90 and $120 per bottle; it is one of the nost
expensi ve chanpagnes sold in this country.

Qpposer's witness M. Rosset is not aware of any
i nstances of actual confusion arising fromthe use of

opposer's mark CRI STAL for chanpagne and applicant's mark

7 There is testinobny that the mark CRISTAL was |icensed for use
on cavier in 1983. However, there is no evidence as to the
extent of the use, if any, made under this |icense.



CRYSTAL CREEK for wine. Opposer first becane aware of
applicant's use of the mark CRYSTAL CREEK on May 25, 1989,
and has never objected to that use. 8

In response to a question by applicant as to whet her
opposer has ever raised any objection to the use or
regi stration of certain specified marks (identified in the
question only by mark and a registration nunber or
application serial nunber, wthout any information as to the
goods)9 in the United States, M. Rosset stated that opposer
had objected to three of the marks, CRYSTAL QAK CELLARS
CALI FORNI A CRYSTAL, and CRYSTAL COVFORT, and that in al
t hree cases, opposer has been successful "in persuading the
owner of the registration or the user of the marks to stop
using the mark or persuaded it or himto give up to [sic]
the registration.”

Applicant's witnesses, Patricia Towers and Beth Brown,
testified concerning third-party uses of marks containing

the term CRYSTAL or variations thereof for beverages. 10

8 This opposition, however, was filed on August 7, 1989.

9 As noted by opposer in its reply brief, applicant's nere
reference in its question to these marks and their asserted
regi strati on nunbers or application serial nunbers does not
suffice to make the registrations or applications of record.
For information concerning the proper method for nmaking third-
party registrations or applications of record, see TBM

8§8703. 02(b) and 703. 03.

10 (Opposer objected to sone of applicant's third-party use

evi dence on the ground that the uses in question were not
identified in applicant's responses to opposer's
interrogatories, including interrogatory 17. However, opposer
failed to file a copy of its interrogatories in support of the
obj ection, so we cannot determ ne whether the objection is well-
taken. Moreover, opposer failed to preserve the objection in
its brief on the case. Under the circunstances, the objection
cannot be sustai ned.



Specifically, Patricia Towers testified that on August 21,
1995 she visited Central Liquors, a retail liquor store in
Washi ngton, D.C., and found there AGUARDH ENTE CRI STAL, a
(l'iquor) product of Col unbia; CRYSTAL Lager Beer and CRYSTAL
Di pl omat Dark Beer, both distributed by a conpany of the
Czech Republic; and CRYSTAL PALACE G N, manufactured by
Barton Distilling.

Beth Brown's testinony establishes that in early June
1995, she visited certain establishnents and found there
certain third-party beverage products, nanely, at H -Tine
Cellars, a retail liquor, tobacco, etc., store located in
Costa Mesa, California, she found CRYSTAL GEYSER sparkling
m neral water, AGUARDI ENTE CRI STAL |iquor, and STOLI CHNAYA
CRI STALL vodka; at each of four different Von's super market
stores (1 in Costa Mesa, California, 1 in Anaheim
California, and 2 in Santa Ana, California), she found
CRYSTAL CEYSER sparkling m neral water, CRYSTAL LI CGHT soft
drinks, and STCLI CHNAYA CRI STALL vodka; at Trader Joe's
grocery store in Costa Mesa, California, she found CRYSTAL
CEYSER al pine spring water; at Cost Plus Inports store in
Santa Ana, California, she found CRI STALI NO sparkling water;
at Tony's Sea Landing restaurant in Tustin, California, she
found CRYSTAL LAKE wi nes; at Felix Continental Cafe
restaurant in Orange, California she found CRYSTAL LAKE
w nes, sparkling wine, and California chanpagne; at Back Bay

Cafe in Newport Beach, California, she found CRYSTAL LAKE



California chanpagne; and at The Wne Exchange in O ange,
California, she found STOLI CHNAYA CRI STAL vodka.

In his rebuttal testinony decl aration, dated Decenber
12, 1995, M. Rosset stated that in August 1995, opposer
| earned that applicant clainmed a conpany was selling w ne
products in the Orange County, California area under the
mar Kk CRYSTAL LAKE; that opposer had never heard of this use
before; that subsequently, opposer |earned that the conpany
in question was San Antonio Wnery, Inc.; that on October
23, 1995, opposer sent that conpany a cease and desi st
letter; and that the conpany responded by asking if it could
resolve the matter through negotiation of a |license
agr eenent . 11

Aside fromthe fact that opposer owns a registration of
its mark CRI STAL CHAMPAGNE for chanpage, so that the issue
of priority does not arise as to the mark,12 the record
clearly establishes opposer's long-prior use of its marks
CRI STAL and CRI STAL CHAMPAGNE. Thus, the only issue to be
determ ned herein is the issue of |ikelihood of confusion.

Turning first to the goods of the parties, w ne and
chanpagne are very closely related. |ndeed, as indicated by

the cross-exam nation testinmony of M. Rosset (pages 21-22

11 Applicant has objected to this declaration on the ground of
hearsay. However, we are not persuaded that the objection is
wel | -t aken.

12 See King Candy Co. v. Eunice King's Kitchen, Inc., 496 F.2d
1400, 182 USPQ 108 (CCPA 1974).



of the deposition), chanpagne is a type of wine. 13
Applicant's brief is replete with argunents based on
asserted differences between the respective goods of the
parties as to price, channels of trade, classes of

purchaser, etc. However, applicant offered no evi dence as
to the price range, channels of trade, classes of purchaser,
etc. for its goods. Mreover, the issue of likelihood of
confusion nust be determ ned on the basis of the
identification of goods in applicant's application and the
goods specified in opposer's registration (as well as the
goods on whi ch opposer has proved prior use of its mark).

| nasnuch as the parties' identifications of goods contain no
restrictions as to these matters, they nust be considered to
include wines (in applicant's case) and chanpagne (in
opposer's case) sold in all of the usual price ranges,
through all of the customary trade channels, to all of the
normal cl asses of purchasers, for goods of the type
identified. That is, for purposes herein, we can draw no

di stinctions between the goods of the parties as to price,
channel s of trade, or classes of purchasers. Under the

ci rcunst ances, we have no doubt that the contenporaneous

13 gpecifically, M. Rosset testified that technically

speaki ng, "chanpagne" neans sparkling w ne produced in the
Chanpagne appel ati on zone of France in accordance with strict
regul ati ons concerning all aspects of production, planting, the
choi ce of grape varieties, harvesting, w ne making, etc., but
that people in the United States generally use "chanpagne" for
any category of sparkling, effervescent wines. Simlarly, in
Webster's New Wrld College Dictionary (3rd ed. 1997),
"chanpagne" is defined as, inter alia, "1 orig., any of various
wi nes produced in Champagne, France 2 a) now, any effervescent
white w ne made there or el sewhere...."




mar keti ng by applicant and opposer of wi ne and chanpagne,
respectively, under the sanme or simlar marks woul d be
likely to cause confusion.

This brings us to the marks. W note at the outset
that applicant's assertion, on page 9 of its appeal brief,
that opposer's mark "is purely descriptive, and has conme to
serve as a generic reference to a pure, high quality
product”, and other simlar assertions in the brief and in
applicant's pleading, constitute collateral attacks upon the
validity of opposer's pleaded registration and as such
cannot be entertained in the absence of a counterclaimor
separate petition to cancel the sane. See Contour Chair-
Lounge Co., Inc. v. Englander Co., Inc., 324 F.2d 186, 139
USPQ 285 (CCPA 1963), and Clorox Co. v. State Chem cal
Manuf acturing Co., 197 USPQ 840 (TTAB 1977). Moreover, it
is clear that, as a result of opposer's |ong and extensive
use of its mark over the years, with resulting recognition,
any weakness which the mark may have had initially has | ong
si nce been overcone, and the nmark has cone to serve as a
very strong indication of origin for opposer's chanpagne.

Simlarly unpersuasive are applicant's argunents based
on differences in the | abels used by the parties. Aside
fromthe fact that the specinens in an application do not
constitute evidence in applicant's behalf unless they are
identified and introduced in evidence as exhibits during the
period for taking testinony [Trademark Rule 2.122(b)(2), 37
CFR 82.122(b)(2)], which applicant here did not do, it is



well settled that the issue of |ikelihood of confusion in a
proceedi ng such as this nmust be determ ned on the basis of
the mark sought to be registered, as shown in the
application draw ng, vis-a-vis the mark shown in opposer's
registration,14 W t hout consideration for other matter which
may be used therewith. See, for exanple, Kinberly-C ark
Corp. v. H Douglas Enterprises, Ltd., 774 F.2d 1144, 227
USPQ 541 (Fed. Cir. 1985); MIles Laboratories Inc. v.
Naturally Vitam n Supplenents Inc., 1 USPQd 1445 (TTAB
1986); Purex Corp., Ltd. v. Thonpson-Hayward Chem cal Co.,
179 USPQ 190 (TTAB 1973).

Further, the |ack of evidence of actual confusion is of
l[ittle significance in a case such as this, where there is
no evidence as to the nature and extent of applicant's use.
That is, we cannot determ ne whether there has been any real
opportunity for confusion to arise. In any event, the
standard under Section 2(d) is |ikelihood of confusion, not
actual confusion.

Finally, applicant's argunment that CRI STAL and CRYSTAL
have different pronunciations is not well taken. As noted
by opposer, there is no correct pronunciation of a trademark
[ Kabushi ki Kai sha Hattori Seiko v. Satellite International
Ltd., 29 USPQ2d 1317 (TTAB 1991); Jockey International Inc.
v. Mallory & Church Corp., 25 USPQ2d 1233 (TTAB 1992); and
Yamaha I nternational Corp. v. Stevenson 196 USPQ 701 (TTAB

14 Qpposer is also entitled to rely, of course, on any other
mark as to which it has shown prior use.



1977)], and we have no doubt that a substantial segnent of
t he purchasing public for goods of the type involved here
woul d pronounce CRI STAL and CRYSTAL in a simlar manner.
Notwi t hstanding all of the foregoing, we find that
there is no |likelihood of confusion in this case because of
the differences in the marks CRI STAL and CRI STAL CHAMPAGNE
on the one hand, and CRYSTAL CREEK, on the other. Conparing
applicant's mark CRYSTAL CREEK, considered in its entirety,
to opposer's mark CRI STAL (the mark of opposer which is nobst
simlar to applicant's mark), it is clear that the two marks
differ substantially in significance. W note, in this

regard, that the noun "crystal" is defined in Webster's New

Wrld College Dictionary, supra, as, inter alia, "a clear,

transparent quartz"; "a very clear, brilliant glass";
"articles nmade of this glass, such as goblets, bows, or

ot her ware"; and "anything clear and transparent |ike

crystal", while the adjective formof the word is defined
as, inter alia, "of or conposed of crystal” and "like
crystal; clear and transparent."” Opposer's mark CRI STAL is

likely to be recogni zed by purchasers as the French | anguage

equi val ent of the English word "crystal"15 or, to those

15 Attached to applicant's brief on the case was a page from
Cassell's French Dictionary showi ng that the French word
"cristal" is defined as "Crystal, fine glass, crystal ware, cut
glass; (fig.) linpidity." The dictionary definition evidence
was of fered by applicant in support of its argunments concerning
the pronunciation of the marks. Qpposer has objected to our
consi deration of this evidence, on the grounds that it was not
properly submtted during applicant's testinony period, and that
it is inmproper for the Board to take judicial notice of the
dictionary definition of a foreign word. For the reasons
indicated earlier in this opinion, applicant's argunents




unfam liar with the French | anguage, as a phonetic
m sspelling of the word "crystal."” |In either case, CRISTAL
woul d likely signify to purchasers (in addition to its
acquired significance as a trademark for opposer's
chanpagne) the clear or transparent nature of opposer's
chanpagne,16 and/or the crystal bottles in which the product
was originally sold. Applicant's mark CRYSTAL CREEK, in
contrast, conjures up the image of a very clear (and hence
probably renmpte fromcivilization) creek or stream 17
Moreover, there are differences between the marks in sound
and appearance. Because of the differences in the marks in
significance, sound, and appearance, they create distinctly
di fferent conmmercial inpressions.

Opposer argues that CRYSTAL is the dom nant part of
applicant's mark because it is the first word thereof, and

that where the dom nant portions of two marks are the sane

concerning the proper pronunciations of the marks are not wel
taken, and we have not considered the dictionary entry for
pronunci ati on purposes. On the other hand, it is well settled
that the Board may take judicial notice of the definitions of
words in dictionaries. See B.V.D. Licensing Corp. v. Body
Action Design Inc., 846 F.2d 727, 6 USPQ2d 1719 (Fed. Cir.
1988); In re Sarkli, Ltd., 721 F.2d 353, 220 USPQ 111 (Fed. Cir.
1983); and In re Anania Associates, Inc., 223 USPQ 740 (TTAB
1984). Opposer's objection that we cannot take judicial notice
of the nmeanings of words in foreign dictionaries is not
convincing. Here, we take judicial notice of the French
dictionary definition of "cristal" to showits significance to
those in the United States who are famliar with the French

| anguage.

16 (pposer's witness M. Rosset testified, at pages 24-25 of
his testi nony deposition, that opposer has never sold, under the
mar k CRI STAL, any chanpagne that was opaque in appearance.

17 The noun "creek" is defined in Webster's New Worl d Col | ege
Dictionary, supra, as "a small stream sonewhat |arger than a
brook. "




or highly simlar, |ikelihood of confusion is nore readily
found. Inasnmuch as CRYSTAL is an adjective nodifying the
word CREEK, however, we cannot agree with this analysis.

Nor does the fact that CREEK is a topographi cal designation
mean that it is in any way |acking in trademark significance
as applied to w nes.

For the reasons set forth above, we concl ude that
applicant's mark CRYSTAL CREEK, when applied to w nes, does
not so resenbl e opposer's marks CRI STAL and CRI STAL
CHAMPAGNE as to be likely to cause confusion.

Deci sion: The opposition is dism ssed.

J. D. Sans

J. E. R ce

E. J. Seeherman

Adm ni strative Trademark
Judges, Trademark Tri al
and Appeal Board



